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The Committee on Ju diciary met at 1:30 p.m. on Thursday,
January 26, 2006, i n Ro o m 11 1 3 of the State Ca pitol,
Lincoln, Nebraska, for the purpose of conducting a public
h ear i n g o n L B 9 9 1 , LB 10 5 2, LB 918 , LB 784 , LB 106 3 , and
LB 1096. Senators present: Patrick Bourne, Chairperson;
Dwite Pedersen, Vice Chairperson; Ernie Chambers; Jeanne
Combs; Mike Flood; M ike Foley; and Mike Friend. Senators
absent : Ra y Agu i l ar .

SENATOR BOURNE: I apologize for convening a few minu tes
late. We had a meet ing prior to this. Wel come to the
Judiciary Committee. This is our fifth day of hearings. We
have six bills on the agenda for today. I'm Pat Bourne.
I ' m from Omaha. To my left is Senator Friend, also from
Omaha; the committee clerk zs Laurie Vollertsen; the le gal
counsel is Michaela Kubat from Omaha; to my right is Senator
Foley from Lincoln; Senator C ombs from Milligan. I' ll
introduce the other members as they arrive. Please keep in
mind that from time to time , me mbers will leave during
testimony or during the course of a hearing. If you happen
to be te stifying at the time they leave, please don't take
offense at that. They' re simply going elsewhere to conduct
other legislative business. If you plan on testifying on a
bill today, we' re going to ask that you sign in in adv ance
at the on-deck area there. Please print your information so
that it's readable and can be entered accurately into the
permanent record. Following the introduction of each bill,
I' ll ask for a show of hands to see how many people plan to
testify. We' ll first hear the introducer, then proponents,
then opponents, and then we' ll have neutral testimony. When
you come forward to testify, where Senator Langemeier is,
please clearly state and spell your name for the benefit of
the transcribers. All of our hearings are recorded. The
transcribers would appreciate very much y our spe lling of
your name. Due t o the large number of bills that we hear
h ere in the Judiciary Committee, w e uti lize t h e "Kermi t
Brashear memorial timing lights," which you see there on the
testifiers table. Senat ors i n troducing a bill get five
minutes to open and three minutes to close if they choose to
do so. All other testifiers get three minutes exclusive of
any questions the committee may ask. The blue light goes on
at three minutes, the yellow light comes on as a one-minute
warning, and then when the red l ight comes on, we a sk that
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you conclude yo ur testimony. The rules of the Legislature
state that c ell p hones ar e not allowed, so if you have a
cell phone, please disable it. Reading someone else' s
testimony is also n o t al lowed. If you want to submit
s omeone else's testimony, we'd be happy to take that an d
enter it into the record, but we won't allow you to read it.
With tha t, Se nator L angemeier t o op e n on Legislative
Bill 991. Welcome.

LB 99 1

SENATOR L ANGENEIER: ( Exhib i t I ) Th ank y ou . Good
afternoon, Chairman Bourne and me mbers of the Judiciary
Committee. Ny name is Chris Lang emeier. I t ' s
L-a-n-g-e-m-e-i-e-r. I represent the 23rd District. I'm
here today to introduce LB 991, and if the pag es...I'm
offering an am endment, which w ill essentially become the
bill, and ask the pages pass that out. The purpose of this
bill is quite simple. It requires home inspectors to
r egister with the Secretary of St ate's Office prior t o
performing res idential real e state inspections. This
requirement gives lending institutions, real estate agents,
and consumers a measure of confidence that an inspector can,
to the b est o f his ability, perform an inspection of real
property. As noted, the bill r quires potential inspectors
to register with th e Se cretary of State's Office. Tha t
o ffice will develop a registration form that in cludes th e
name of the inspector and the name which the inspector poses
to register, address of t h e office of the inspector, the
name and address of any agent for service of process the
inspector has a ppointed by t h e inspector, or a statement
that the Secretary of State is appointed the agent of the
home inspector for service of process proposed if no agent
otherwise has been appointed, or, if ano ther agent's
authority has been revoked or that an agent cannot be found
after a reasonable amount of time after due d i ligence in
attempt to locate the agent. It also provides for a maximum
of $100 registration fee, which would be established for new
registrations, or a r ene wal at $100. And the prospective
inspector shall show evidence of having a general liability
policy not t o be less than $500,000. The fees are due per
inspector, and n ot per fi rm or association. The
registration will be kept on file for 10 years period of the
Secretary of State. Failure to comply with the registration
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requirements will result in a Class I misdemeanor charges if
the home inspector performs inspections without regi stering.
The ball also allows for a person who is damaged or injured
by an unlawful a ct, ne gligence, misconduct o f a home
inspector while performing an inspection to bring a civil
action to the a bove-mentioned insurance policy of the
inspector and other action if necessary, not being limited
to the p olicy amount. With that , I' ll conclude my
testimony. If there's any questions.

SENATOR BOURNE: Thank you. B efore we take questions from
Senator Langemeier, could I have a show of hands o f those
folks here to testify in support of this bill? In support?
I see none. In opposition? I see none. Oh, in sup port.
Come forward and sign in, please. With that, questions for
Senator Langemeier. Seeing no questions, thank you.

SENATOR LANGEMEIER: Thank you.

SENATOR BOURNE: The committee has been joined b y Se nator
Chambers. First tes tifier in support. Again, are there
others in the audience wishing to testify in support of the
bill? Welcome.

KORBY GILBERTSON: Good afternoon, Chairman Bourne, members
o f the committee. For the record, my na me is Kor by
Gilbertson, spelled K-o-r-b-y G-i-l-b-e-r-t-s-o-n, appearing
today as a regi stered lobbyist on behalf of the Nebraska
REALTORS Association in support of LB 991 . The REAL TORS
think that t his is a great first step, and they also hope
that the Legislature will continue to consider the licensure
of home inspectors. The vast maj ority of real estate
transfers now require a whole home inspection, and for most
people, this is the biggest purchase they will ever m a ke.
And so it 's v ery i mportant that w e ha ve professionals
conducting these inspections and m ake sure th at the hom e
owners can rely on these in s pections. I'd be happy to
answer an y q u e s t i on s .

SENATOR BOURNE: All right. Questions for Ms. Gilbertson.
S enato r C h amber s .

SENATOR CHAMBERS: S ince I just got in..

KORBY GILBERTSON: Um-hum.
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SENATOR CHANBERS: ...are there any requirements as to what
this home inspector must know or be tr ained t o do? Or
j us t . . .

KORBY GILBERTSON: Not under this, and I think that there is
an amendment that was put in by Senator Langemeier that you
might want to look at that substantially changes the green
copy, that sets out some fees and other things. But purely,
this is j ust a reg istration bill at this point, and also
does require some liability insurance.

SENATOR CHANBERS: O ka y . Th an k you .

SENATOR BOURNE: Further questions? Seeing none, thank you.

KORBY GILBERTSON: Thank you.

SENATOR BOURNE: Next testifier in support. Fi rst testifier
in opposition. No opposition. Are t he r e n eu t r al
testifiers? Welcome.

RON NORAVEC: Good afternoon, Chairman Bourne and members of
the Jud iciary Comm ittee. Ny n a m e i s Ron Nor av e c ,
N-o-r-a-v-e-c. I am the Chief Deputy Secretary of St ate,
and I appear here this afternoon as a neutral representative
from the of fice i n reg ards to LB 9 91 . The office had
expressed to Senator Langemeier some c oncerns about t he
original bill as it was proposed, and the amendment that he
has submitted to you today goes to an swer m any of tho se
questions and concerns that the Secretary of State's Office
had. Understanding that this is a registration and not a
lxcensing pr ocess, it certainly limits the amount of work
and duties that the Secretary of State as the recipient of
the registrations would d o. One c oncern that we wish to
express, and zt still remains in the amendment, is that in
the application form that the home inspector submits to the
Secretary of State, he or she is required as the fourth item
to state that the Secretary of State is appointed the agent
of the home inspector for service of process for the reasons
listed thereunder. We wou l d ask th at you give serious
considerations to removing the Secretary of St ate as the
agent if the named ag ent by the home inspector cannot be
located. We b ase this upon t he fa c t that , ot her t h an
limited liability corporations, the ot her corporate acts
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have eliminated the Secretary of State a s th e person to
serve if the corporation, pro fessional corporation,
registered agent cannot be located. It would appear that
naming a Secretary of State as the possible registered agent
may imply some legal authority on behalf of the state that
could be used to assist whoever is trying to serve this home
inspector, and may give some false hope that the state will
be able to provide th at ki nd of assistance, whatever it
might be. So we' re concerned that it implies some b acking
of the state of Nebraska in this process. Section 3 of the
amendment talks about the fe es, th e re newals, and the
delinquent fees, but the re's no indication that the home
inspector has to re apply annually or su bmit a ren ewal
process, so, possibly, maybe to have some reviewing on that.
The fees r e ceived b y the Secretary of State are credited
through the State Treasurer to t he Secretary of St ate
administrative cash fund. Senator Langemeier did make that
addition, which we are appreciative of. Initially, it did
not speak of any cash fund submitted on that.

SENATOR BOURNE: Thank you . Just for clarity, you' re
suggesting that the Secretary of State be the agent of l ast
resort for purposes of process, but not the primary?

RON MORAVEC: Well, as both the amendment and original bill
propose, the applicant home inspector has to li s t the
individual they' re going to hav e as the home regisrered
agent, but they a'so are required then to state if the
Secretary of St ate is al so going to be, if you will, the
alias registered agent.

SENATOR BOURNE: Isn't there a precedent in other areas of
statute tha t, like, say for insurance c o mpanies, t he
ultimate agent is the Insurance Commissioner? I mean ,
that's not unusual to have them.

RON MORAVEC: No, it's certainly is not unusual and it, as I
indicated, the corporation laws in the past did provide that
the Secretary of State would serve as the registered agent
if the party was unable to find the registered agent. But ,
again, other than limited liability corporations, those
requirements of the Secretary of State have b een r emoved.
And we would ask that, in this matte.-, for the basic reason
that it tends to imply that there's some authority that the
state may have in this matter.
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SENATOR BOURNE: Okay. Further questions? See ing none,
t hank y o u .

RON MORAVEC: Th a n k you .

SENATOR BOURNE: Oth er testifiers in a neu tral c apacity?
Senator Langemeier to close.

S ENATOR LANGEMEIER: Thank you, Chairman Bourne. I jus t
want to address some of those concerns. And the intent was
the Secretary of St ate to be the last resort, as you had
mentioned, chairman finds. Senator Chambers, you had asked
about an e d ucational process or maybe minimum standards.
The fzrst step, as y o u he ard, LB 660 l ast y ear, which
licensed these home inspectors, it created a board to review
education and require a number of issues. I didn't want to
go to that degree. I want to know who they a re, an d so,
right now, w e have, after a good hail storm, a guy with
pickup truck and a ladder becomes a roofer. We still h ave
some of that same mentality out in home inspectors. We want
to know who they a r e a nd have some liability. It 's my
belief that at this stage, if they can provide an insurance
policy for what they' re doing, it's a first step in knowing
who these people are. I don't want to create another state
agency to oversee what the continuing ed is going to be,
what the qualifications are going to be. We w ant to just
know who these people are, because everyday it becomes more
a nd more a requirement by lenders to make this part of t h e
real estate transaction, to one's largest ultimate purchase
in most people's lives.

SENATOR BOURNE: Questions? Senator Chambers.

S ENATOR CHAMBERS: The reason for my que stion, since I
h adn ' t been here t o he a r t he initial testimony, was to
d etermine the scope of the bill so I would know w hether I
had any questions to pose about that aspect of it. So that
was why I ask e d t h at .

SENATOR BOURNE: Further questions? Seeing none, thank you.

SENATOR LANGEMEIER: Thank you very much.

SENATOR BOURNE: That will con clude the hear ing on
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Legzslatzve Bill 991. The co mmittee ha s be e n joined by
Senator Flood from Norfolk. With that, we have the Revenue
Committee's legal counsel, George Kilpatrick, to open on
Legislative Bill 1052. As George makes his way forward, are
there, those i n the aud ience t hat wish to tes tify in
support? I see one. In opposition? I see none. Neutral?
I see none. Make yo ur way forward and sign in, please.
George, welcome. I don 't know h o w we got a Revenue
Committee bill here, but...

GEORGE KILPATRICK: Maybe I' ll explain that.

SENATOR BOURNE: .. .all right!

L B 105 2

GEORGE KILPATRICK: Thank you, Chairman Bourne, members of
the Judiciary Committee. My name is Geor ge Ki lpatrick,
K-i-l-p-a-t-r-i-c-k, legal counsel to the Revenue Committee,
introducing LB 1052 for th e Re venue Committee. As y ou
probably have guessed, this is a bill that was brought to us
by the Revenue Department. We have a c ouple o f agencies
that bring proposals to the chairman for introduction that
would enhance and help their administration o f the laws.
The Revenue Department is o ne of those for the Revenue
C ommittee. They brought to us four proposals. The other
three were introduced by Senator Landis and are already on
the floor in one form or another. This one has a som ewhat
different history. The proposal originally called for the
s tatute of limitations for tax evasion, which is what thi s
deals with, to be extended to six years. That's the same as

Landis had some doubts as to whether that was a ppropriate.
We convened th e co mmittee. We t a lked a little bit. The
committee discussed what it ought to be and what we propose,
and what the committee as a whole decided to bring t o you
was, one, to extend the statute of limitation from three to
four years, not three to six years. The argument that, or
the information that r eceived from the Revenue Department
was that, quite often, some of the times when t hey de tect
tax evasion, it is based on federal records that come to
them xn the form of tapes with hu ge, ma ssive a mounts o f
return information on individual tax payers. Those come as
late as three years after those returns get filed. And so ,

what the fe deral IR S has for their tax evasion. Senator
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in many cases, three y ears was either right at or right
before or r ight aft er wh at would b e the statute of
limitations for something that m ight b e considered tax
evasion, a criminal offense, and that more time was needed.
The Revenue Committee decided that f our yea rs wa s the
appropriate time to request, and that is the proposal. I
b elieve it's at this committee because it has to do with a
statute of limitations for a criminal offense. That would
be my guess. And I guess if I had thought about it more, I
probably would have predicted that, but I didn' t.

SENATOR B OURNE:
Chambers .

SENATOR CHAMBERS: Mr. Kilpatrick, do you have any idea how
many prosecutions there have been for tax evasion, say in
the last ten years?

GEORGE KILPATRICK: I do not. I do not.

SENATOR CHAMBERS: Does anybody, I know an ordinary citizen
probably wouldn't be a target, does any company in the state
of Nebraska have enough tax liability to make it worthwhile
to try to evade what they don't have to pay in the fir st
p lace?

GEORGE KILPATRICK: Tax evasion normally is failure to file
and avoidance, and that sort of thing. I am aware, I'm not
aware of any criminal prosecutions on tax evasions, although
I have, just i n reading advance sheets, I see a certain
number of cases go through. Generally, it's a dispute or a
seizure, that s ort of thing, and not a criminal violation.
And, to be honest with you, I do not know the answer to that
q uest i o n .

SENATOR CHAMBERS: Th a n k you .

SENATOR BOURNE: Further questions? Seeing none, thank you.

GEORGE KILPATRICK: Thank you.

SENATOR BOURNE: First testifier in support.

MARY JANE EGR EDSON: Good afternoon, Chairman B ourne,
members of the committee. For the record, my name is Mary

Questions for Mr. Kilpatrick? Sen ator
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Jane Egr Edson. I am the state Tax Commissioner appearing
before you t oday in support of LB 1052. I'd like to thank

introducing this bill on behalf of the department. LB 1052
is actually a very simple bill. As Nr. Kilpatrick pointed
out, it would e xtend the st atute of limitations for the
department to institute a criminal proceeding in various
criminal matters. These include the failure to pay income
tax or e stimated tax, the failure to make an income ta x
return, the f ailure to keep records or supply information,
and the fi ling of a fals e return. The stat ute of
limitations under this bill w ould be extended from three
years to four years after the commission of t he offense.
The reason we are requesting this extension is because the
department relies very heavily on information received from
the Internal Revenue Service, and rarely do we receive the
necessary information in time to me e t t he thre e-year
statute. Once we receive the information from the IRS, we
must still compare the federal i nformation to our own
records. Wh at we have found is that the delay in receiving
information interferes with our ability to timely refer a
case for possible criminal prosecution. In one example, we
had a case that involved tax years '98 , ' 99, 2 0 00 , a n d 2 0 0 1 .

until December 9 of 2004, effectively wiping our ability to
m ake a criminal referral. Fin ally, I would like t o not e
that criminal prosecution for ta x evasion is not common.
Only the most egregious cases which warrant prosecution are
referred by t he de partment to the Attorney General or the
local county attorney to determine whether, in fact, charges
will be fi led. Even wit h an exte nded statute of
limitations, the d epartment will c ontinue to pursue only
those cases that are truly criminal in nature. With that, I
would like to thank the committee for its consideration of
the bill and answer any questions.

SENATOR BOURNE: Th an k you . Questions for Ns. Egr Edson.
S enator C hambers .

SENATOR CHANBERS: At last, I see you. I' ve heard so mu ch
about you, I wondered if you were real because I had never
seen you, but now I have. So thank you for coming.

NARY JANE EGR EDSON: Th a n k y o u , Se n a to r .

Senator Landis and the members of the Revenue Committee for

We did not receive the federal information from t he IRS
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SENATOR BOURNE: That's it? ( Laughter )

SENATOR CHAMBERS: Are you satisfied with what I said, so
f ar ?

MARY JANE EGR EDSON: Yes, I am, Senator.

SENATOR CHAMBERS:
t hank y ou , ag a i n .

SENATOR BOURNE: Further questions? Seeing none, thank you.

MARY JANE EGR EDSON: Th a n k you .

SENATOR BOURNE: Other testifiers in support? Testifiers in
opposition? Testifiers neutral? Closing is waived. That
will conclude the hearing on Legislative Bill 1052. Senator
Mines to open on Legislative Bill 918. As Sena tor M ines
makes his way forward, can I have a show of hands of those
here to testify in support of this next bill? I see two .
Those in opposition? I see one. Those neutral? I see one.
Would the p roponents make their way forward to the on-deck
area and sign in if you' ve not already done so? Senat or
Mines, welcome.

What more is there for me to sa y t h an,
( Laughter )

~L 91 8

SENATOR MINES: Chairman Bourne, thank you very much. It' s
nice to be back. Members of the committee, my name is Mick
Mines, M-i -n-e-s. I represent the 18th Legislative
D istrict, and I'm the principal introducer of LB 918. This
will be the best bill of the day for the committee, and let
me tell you why. LB 918 would define a security data breach
as any unauthorized acquisition of or access to computerized
data that comprises the se curity, confidentiality, or
integrity of pe rsonal information maintained by either a
person or a business. The bill would require a business to
n otify its consumers of se curity breach in the most
expedient time possible wit hout unreasonable del ay.
However, a delay i n not ification would be allowed if it
would h i n d e r c r i mi n a l i nv est i ga t i on . LB 9 18 wou l d al so
enable the N ebraska Attorney General to bring an action in
the event of a breach, seek p enalties, fees, and co sts.
Having said that, as some of you may know, there is a very
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similar bill that ha s been in troduced by o ne of our
colleagues, LB 917, and I'm working with the sponsor in an
attempt to bring the two bills together so we don 't h ave
competing bills in different committees. And I hope that
that will be brought out soon, and having said that, I would
ask that the committee indefinitely postpone LB 918.

SENATOR BOURNE: Th a n k you .

SENATOR MINES: I told you it would be good.

SENATOR BOURNE: Questions for Senator Mines. And aga in,
for the r ecord, Senator Mines is asking us to indefinitely
postpone Legislative Bill 918.

SENATOR MINES: That's correct.

S ENATOR BOURNE: Oka y. So, those individuals wanting t o
testify, you' re still welcome to do so, but be advised the
b ill be indefinitely postponed. Further qu estions f o r
S enato r M i n e s ?

SENATOR MINES: And I will waive closing.

SENATOR BOURNE: Closing is waived. Fir st testifier in
support? I see no testifiers in support. Are the re any
testxfiers in opposition? You' re welcome to testify.

ROBERT KLOTZ: I don't know if it's in opposition or neutral
o r wha t .

SENATOR BOURNE: Well, we' re on opposition testimony now, so
xf you feel you' re an opponent...

ROBERT KLOTZ: Well, it's sort of, so..

SENATOR BOURNE: Okay. W e ll, then let's take that now. And
I woul d a sk . . .

ROBERT KLOTZ: It may be helpful.

SENATOR BOURNE: Sure . I would ask, after your testimony,
if you would sign in for us.

ROBERT KLOTZ: C orrect. R ight.
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SENATOR BOURNE: Thank you. Welcome.

ROBERT KLOTZ: Ny name is Robert Klotz, K-1-o-t-z. LB 918
is a good start, but fails to address some of the major
underlying issues. Line 9 brings up the issue of good faith
acquisition. I would expand good faith acquisition to mean
that it can only be granted by a person and not merely
assumed by a business to be granted. It is an assault on my
privacy when a com pany puts i n ve ry small print in the
middle of a long , bo ring d iscourse of com ments, your
information will b e shared unless you tell us that you do
not want this to happen. I should not have to fe rret out
these notices. If people really want businesses to have
t his information, they can have it if they a sk. Line 12
uses the t erm u n authorized disclosures. Unauthorized by
whom? Should not the owner of the identification, and
especially the Social Security number, be the one who gives
authorization? State of Nebraska, for example, authorizes
the health insurance companies to g et Social Security
numbers of any employee who wants state insurance. Why?
According to insurance representatives, they do not need nor
want the n umber. All t his does is disseminate sensitive
information unnecessarily, placing it on mor e co mputers
accessed by more people with no type of security clearance.
And if this w ere no t b a d enough, with a n assault on
information privacy, it is information blackmail to say, if
you want to g e t health insurance, et cetera, you m u st
provide your Social Security number. The only need for that
number is to pay taxes . If you want so mething more
concrete, get a fingerprint o r wha tever. Section 8 of
page 6 gives th e Attorney G eneral the ability to collect
penalties for violations of this act. If you do not
restrict the us e of the Social Security number, I'd like
also to see the added stipulation that a business o r sta te
entity that lo ses or disseminates any information retained
on their computers that has complete enough information so a
fraudulent individual could obtain a complete identification
of a person and use that information to conduct business and
transactions without the pe rson's knowledge, they are
subject to ci vil a ctions by t h e person so defrauded, in
order to collect enough money to correct a nd cle ar th eir
good name, to include attorneys fees and court costs.

SENATOR BOURNE: Thank you . Are there que stions for
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Nr. Klotz? Seeing none, thank you. Other testifiers in
opposition? Testifiers neutral? Senator Mines has waived
c los i ng . Th at wi l l con c l u de t h e h ear i n g on Le gi s l at i v e
Bill 918. Senator N ines to open on Legislative Bill 784.
As Senator Nines makes his way forward, can I have a show of
hands of those folks here to testify in support of this next
b ill? I see one. In o pposition? I see two. Senato r
Mines .

LB 84

SENATOR N I N ES: (Exhibit 2) Thank you, Chairman Bourne,
members of the committee. Aga in, my name is Nick Nines,
N-i-n-e-s. I repr esent the 18th Legislative District, and
I'm here today as the principal introducer of LB 784. Thi s
one, I am not going to ask you to dispose of. LB 784 would
require a natural resource district, a city, or a village to
grant to the public a right to access to its pr ojects for
recreational use that meets or exceeds such a right held by
private landowners adjacent to the pro ject. This right
would ensure that the public would have access to projects
which have been created with public funds. The bill would
apply to situations in which an NRD, city, or village would
work in conjunction with a private developer i n order to
construct a lake, a park, or any other recreational area.
Public-private partnerships are becoming more comm on
throughout the state, and that's a good thing. I think it' s
an effective way of developing areas and sharing the costs
and keeping the cost of these areas down fo r t he pu blic.
And in a public-private partnership, with an NRD as example,
' t has, there has been an instance in Bennington, Lake
Bennington was created with a public-private partnership in
which the l ocal NRD participated in construction of a dam,
u sed public moneys to help create a da m, wh ich i n tur n
helped with fl ood co ntrol and created a lake. The area
prior to construction was purchased by a private developer,
and the l ake w a s cr eated, and the access to the lake is
restricted to the property owners only. I would cont end
that if y o u us e public moneys to create a facility like a
lake or a park, then the public should have equal and fa ir
access to t hat fa cility just like the property owners do.
And again, I believe public-private partnerships are g o od.
They benefit the public, and obviously, in that particular
case, flood control, which s e rves th e pub lic g ood was
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enhanced. The problem with the situation is very clear, and
again, I think public funds, if they' re used, they should be
used and public should have access to that facility. The
intent of this bill isn't to require that NRDs and cities or
villages must build a special access to whatever is created.
It's simply that the p ublic should have access t o t h e
facility. Now , I' ve handed out an amendment to the bill,
and the amendment changes the language in regards to cities
and villages. If you look on page 3, line 12, it changes
the language from "ensures that the public has a right to
access " t o "guarantee to the public a right of access for
recreational use." Aga in, it was never intended that we
provide the p ublic access to water treatment facilities or
other public agency or public facilities like that; simply
recreation. The change makes the terminology, a change in
terminology in the section, same that's used i n the NRD
section of the bill, so the cities and villages only have to
ensure access to the public for recreation on that property.
That is my introduction. I would welcome questions.

SENATOR BOURNE: Th ank you . Questions for Senator Mines.
Senato r F l oo d .

SENATOR FLOOD: Thank you, Chairman Bourne. Senator M ines,
thank you for your testimony. I guess, I just want to get
my hands around what we' re going to accomplish here in the
bill. Let 's ta ke you r Bennington lake concept. And w e
grant, provided your amendment is in the bill, so we gr ant
access to t he pub lic to the lake. Does that mean carving
out one lot along the lake, or doe s that mean like an
easement through somebody else's lot to use the lake, and
then an easement on part of the beach? Or what are we...if
we did the Bennington deal, and I don't know anything about
a project, to be honest with you, how do you envision it
working in a deal like that? Could they still sell private
l o t s ?

S ENATOR MINES: Absolutely. And I think t h at's f air an d
reasonable and in everyone's benefit. The Bennington lake
is done and it 's n ot to be , I don ' t wan t it to be
misunderstood that I'm trying to get access to that lake for
the public. I'm not. In the future, lakes will be created
with NRDs, part icularly in the metro politan area ,
particularly in Washington County, where I live, and public
monies will be used along with private monies to cr eate a
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recreational area, like a large lake with private lots
around the o u tside. I think it's in the public interest
that they have equal and fair access t o th a t lake fo r
whatever is allowed on the lake, boating, fishing, swimming.
I'm not saying they have to create a beach. What I'm saying
is, don't create a little area, a lot with a little beach on
it, when the lake is open to the private owners for boating
and fishing and other recreational activities. Whatever
abilities property owners have on that facility, I think the
public should have t hose s ame an d eq ual r ights as the
p ropert y o wn er .

SENATOR FLOOD: So if an NRD were to ente r int o a
public-private partnership similar to t h e one you talked
about, if they did, I'm just trying to create a record s o
that if this passes, the NRDs know they leave one lot, they
leave at least one lot for public access, and the public are
guaranteed the same rights to t he lake as anybody e lse
would , I me a n .

SENATOR MINES: There should b e equal access and there
should be equal usage, public and private, if public monies
are used to create that facility.

SENATOR FLOOD: Okay. I understand. Thank you.

SENATOR MINES: Th an k s .

SENATOR BOURNE:
S enator P e d e r s e n .

SENATOR Dw. PEDERSEN: Th a n k y o u , S e n a t o r B o u r n e. Sen at o r
Mines, has there been any aud its of these lake projects
which, I didn't think of until the last few days when I was
talking to a constituent, of how the state public tax money
i s u s e d o n t he se ?

SENATOR MINES: Well, the audit, I don't know that the state
has audited. I can't tell you yes or no. Certainly, the
l oca l NR D w o u l d h a v e b e e n a u d i t e d, I wou l d i ma g in e . I j u s t
don't know if the state has o versight when it comes to
public-private par tnerships. Now, may be t he r e ' s a
representative from an NRD that can share that with us.

SENATOR Dw. PEDERSEN: Th a n k you .

Further questions for Senator Mines?
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SENATOR MINES: So r r y .

SENATOR BOURNE: Further questions? Senator Mines, I have a
couple of qu estions because I need to get my arms around
this. Dam site 11, which I realize is a Corps of Engineers
project, all r ight, that m ight even be in your district,
i t ' s . . .

SENATOR MINES: I t i s .

SENATOR BOURNE: . ..okay. There are homes around that lake,
but they' re not on the lake, so I assume that t here's an
area that's public, I mean, because I go there and fish with
my son and th ere I 'm not restricted at all. And there' s
homes around that. I assume that you can build in an area
that's outside of the scope of the project.

SENATOR MINES: Um-hum.

SENATOR BOURNE: Okay. N ow, this Lake Bennington, are these
homes right on the lake?

SENATOR MINES: Th e y ar e .

SENATOR BOURNE: Ok ay .

SENATOR MINES: Yeah, they are.

SENATOR BOURNE: And so, you said that the NRD established
t he l a k e . . .

SENATOR MINES: The NRD funded the building, helped fund the
b ui l d i n g o f t h e dam .

SENATOR BOURNE: Okay. But it was on private property? I
mean, how else could they have sold these lots then?

SENATOR MINES: It is private property. The property was
p urchased b y a d ev e l o p e r .

SENATOR BOURNE: Ok ay .

S ENATOR MINES: And the developer, in concert with the N R D,
great idea, lets, I' ve got the land, you need flood control.
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Let's build a la ke to help control the flood control. So
public monies were used to help build the dam, filled up the
lake, and the developer now has lakefront property to sell.
I t ' s a g o o d i de a .

SENATOR BOURNE: So the public benefit is the flood control,
and obviously the private benefit is those lots w ent f r om
being worth X to X-plus...

SENATOR MINES: Exactly.

SENATOR BOURNE: ...because lake property is kind of rare
around here. What kind of money was spent on that project?
I' ve never been out to that lake, but what kind of money, I
mean, is it significant, that the NRD would spend on that?

S ENATOR MINES: I would, as I recall, it was in ex cess o f
$ 1 mi l l i on .

SENATOR BOURNE: To build the dam.

SENATOP MINES: That was part of the contribution. The dam
cost more than that, I think.

SENATOR BOURNE: And to follow up on Sena tor Fl ood's
comments, so what you' re advocating is not necessarily that
there wouldn't be houses on the lake. It 's ju s t th a t if
those homeowners can bo at, the pu blic should be able to
boat .

SENATOR MINES: E xactly right.

SENATOR BOURNE: If they can fish, and I cannot go to La ke
Bennington and fish?

SENATOR MINES: You can 't drop a bass boat in it, Lake
B enning t o n .

SENATOR BOURNE: Okay. S enator Pedersen.

SENATOR Dw. PEDERSEN: Th a n k yo u , Se n a t o r Bou r n e . Do we n ot
have any laws that would, to help us? Have you r esearched
it enough? Could they help us in this area now? I mean, if
you' re charging the people in Be nnington, for i n stance,
they' re part of the, obviously, their tax dollars went into
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that, but they don't gain a thing from it.

SENATOR MINES: That's exactly...

SENATOR Dw. P EDERSEN: I mea n, there might be some flood
control, people ir Omaha are, they' re gaining something from
it, but they don't gain a thing from it. They don't get to
use it. Woul dn't there be something somewhere in the law
that, the constitution, that says that's illegal anyway?

SENATOR MINES: We couldn't find anything. Now, the city of
Bennington, I can't tell you if Lake Bennington is in the
city limits, but ce rtainly it pro vides, increases their
property tax base dramatically. That could be a benefit to
the local public. However, you and I don' t, we happen to
both live in the same NRD district, so our tax dollars were
used to help develop that area. And it's my contention that
you and I, if we wanted to go to a lake like that should be
allowed to do that because our money was used to help...

S ENATOR Dw. PEDERSEN: And this has got nothing to d o wit h
the people who use eminent domain, took their property away
from them, and then everything.

S ENATOR MINES: Well, that will be, yeah, t h at's a whol e
different matter. You' re right.

SENATOR Dw. PEDERSEN: Anot h e r i s su e . Th ank you .

SENATOR BOURNE: Senator Flood.

SENATOR FLOOD: Thank you, Senator Bourne. Senator Mines, I
guess, I, you make a very good argument on a fairness issue,
providing the publ ic access. From a public pol icy
standpoint, if we require that any interlocal agreement or
public-private partnership grant access, are we going to
discourage the development o r future vi ability o f the se
public-private partnerships? I a sk th is because, is the
fear of flooding the town of Be nnington in th i s case a
bigger fear and more important and more of a priority than
c reating a lake with some homes around it? You kn o w what
I ' m saying?

SENATOR MINES: I s ure do.
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SENATOR FLOOD: Are we going to discourage the future
development of these projects by making this a component?

SENATOR NINES: You know, Senator Flood, without being able
to predict, I'm probably the worse real es tate mind in
Nebraska. Howe ver, I would imagine that allowing public
access to a lake as opposed to having it private and only
available to prope rty owners wou l d d iminish the
attractiveness of that lake. In other words, wouldn't it be
nice to be on your own private lake? How ever, if you use
public monies, that flies in the face, I believe of what' s
f a i r a nd r ea s o n a b l e .

SENATOR FLOOD: You make a good argument. Thank you.

SENATOR BOURNE: Furt her questions? Thank you , Senator
Manes. Hopefully, you' ll stick around for the closing.

SENATOR NINES: I wi l l .

SENATOR BOURNE: There might be, this is, there has to be a
mistake here, I think. First proponent.

CURT BRONN: Good aft ernoon, Senator B ourne. For the
record, my name is Curt Bromm and I am a lobbyist registered
on behalf of the Papio Valley Preservation Association.
T his xs a group of 4 00 and some residents and, i n som e
cases, landowners, primarily in the Washington and Douglas
county areas, although there are members outside of that, as
well, who have become interested in the very subject matter
of Senator N ines bill. And because of the concept that he
is b ringing to you for discussion, and we feel it's a very
important concept for th e Le gislature to be aware of and
possibly take action on, we appear in support of the bi ll.
The heart of the matter, I think, has already been described
by Senator Nines and also explored somewhat by some of your
questions, and that is, when you have farmers and homeowners
involved whose land is acquired in one way or ano ther a nd
who live in the vic inity, and if they feel that there is
p ublic or ta xpayer money involved, they b ecome qu ite
concerned and surprised when, in some instances, there isn' t
good public access to the results of the project. And that
has exactly been part of the problem here. So we ar e very
appreciative and thank Se nator Nines for in troducing
legislation, although, quite honestly, we didn' t, at l ea st
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the group I'm working with, didn't realize this was coming
and, but we' re happy to see it. The provisions of LB 784
seem to try to ensure some public benefit out of using
public dollars. I t h ink that's a great concept. While we
support the concept and the intent of L B 784, w e suggest
that some consideration needs to be given to tightening the
language, perhaps, to avoid any conflicts over
interpretation of the bill. For example, who determines the
proper balance? Is granting one very small access adequate
t o satisfy the terms of the bill, or do you have to hav e
equal frontage or access measured in some demonstrative way
or some objective way? Those are some of the ar eas t h at
we'd be happy t o suggest there might be some work needed.
And we'd certainly be pl eased t o help, th e pe ople I
represent would be glad to work with Senator Nines or anyone
else in developing additional language. So, that's where
we' re coming from. On the balance, we definitely support
the concept of the bill. We do feel that perhaps there is
some work yet to be done to refine it.

SENATOR BOURNE: Th a n k you . Questions for Senator Bromm.
Senator Fl oo d .

SENATOR FLOOD: Thank you, Senator Bourne. Thank you for
your testimony. I guess my question is the same one I had
for Senator Nines. What would you envision, or your clients
envision, is a rea sonable right of access for the public?
Dedicating one lot for the public and making that the access
point for all of the boats going in, or a doc k for the
people to fish? I ag ree with you. We need to define what
will constitute public access. Or is it an easement ov er
everyone's property, which would seem excessive?

CURT BROMM: Senator Fl ood, it's a great question, and I
think the answer as we' ve discussed it is that you al most
have to look at it on a project by project basis. If you' ve
got a large, say, five miles or ten miles of lake front and
you have a 30-foot lot that's allowed for public access,
that doesn't seem like that's appropriate. If it's a very
small lake where there's only, there's no powerboats allowed
and simply fishing, a small area for fishing a nd rowboats
might be very adequate. So I don't know if some system of
public input and hearings or, by the NRD or wh oever the
primary sponsor is, in order to establish a balance that the
public is satisfied w ith, but I think, on a given project
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that you couldn't define what it should be and have it apply
to every project without some subjectivity and hearings or
analys i s i n eac h ca s e .

SENATOR FLOOD: Tha n k y ou .

SENATOR BOURNE: Thank you. Further questions'? Curt, who,
the Papio Valley preservation entity that you represent, I
mean, who are, give me a sense of what this organization is
o r do e s .

CURT BROMM: It 's a gro u p that is located primarily in
W ashington and Douglas counties that h ave be en, t o som e
extent, impacted by t he la ke pr ojects that you' ve been
discussing and by the future lake p rojects that t hey' re
anticipating in Wa shington County, perhaps flood control
projects, and there may be some of those t hat will be
public-private partnerships. But the y' re just, a lot of
people live out in acreages and farms and homes who will be
in the v icinity, and t hey just feel that they want these
projects to be, if they' re going to be publicly funded, they
want, you know, good public input and access.

SENATOR BOURNE: So ' t ' s a group o f p eo p l e i n an a r ea wh er e
there might b e fl ood control projects that want input. I
mean, they' re not necessarily advocating building a lake or
opposing a lake. They just will be impacted by whatever
project may or may not be...

CURT BROMM: Th at's right.

SENATOR BOURNE: ...okay. Further questions? Seeing none,
thank you. Appreci;- your testimony.

CURT UROMM: Thank you, Chairman.

SENATOR BOURNE: Other testifiers in support. We' ll move on
to opponents for, oh, Mr. Hedrick, you' re in support?

RICHARD HEDRICK: I ' m Ri ch a r d H e d ri ck . I ' m fo r LB 784 . I
believe there should be access to public property other than
a he l i c o p te r . Th ank you .

SENATOR BOURNE: Questions for Mr. Hedrick? Seeing no ne,
thank you. Last call for proponents. Seeing none, we' ll
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move on to opponent testimony. Welcome.

STEVE OLTMANS: (Exhibits 3, 4, 5) Chairman Bourne, my name
is Steve Ol tmans. I ' m the general manager of the
Papio-Missouri Natural Resource District, the sponsor of the
project that brought about the bill by Senator Mines.

SENATOR BOURNE: Cou ld you spell your last name for us,
Mr. Oltmans.

STEVE OLTMANS: Thank you . I should ha ve done that.
O-l - t - m - a - n - s .

SENATOR BOURNE: Tha n k you .

STEVE OLTMANS: I'm also appearing on behalf of the Nebraska
Water Resource Association and the Nebraska State Irrigation
Association in opposition. I'm giving you a lot of handouts
because I think it will help. The first you have, you might
look inside, and that ar e t he bo ard of directors that
employs me as the general manager. These are the same
people that made the decision to build this project, and
believe me, there was a lot of philosophical debate on this
project, which i s o ne of our first public-private
partnerships. The second ha ndout i s a map of the Papio
watershed, which is a quarter-million acres of 400 square
miles, 100 square miles o f Washington County, 200 square
miles in Douglas, and 100 square miles in Sa rpy, probably
one of the most d angerous watersheds in this part of the
Midwest in terms of potential loss of lif e and property
damage. We continue, of course, to develop the urban area,
and of course, that enhances the runoff curve issues. The
runoff curve, by the way, goes up about 70 percent when that
occurs. We have a total of eight that have been built or
a re under construction of these projects. And I h appen t o
go back a lo n g ways . I wa s there when this project was
originally proposed in the late sixties, and spent 15 years
in the Elkhorn basin and came back to the metro area in '86 .
I have been there since. Of the ones we' ve managed to get
built, they of course provide flood control most of all, but
also help tremendously with water quality in helping t he
metropolitan ar e a meet th e wa ter q u ality requirements
i nterfaced to the federal storm water l aw, and that's a
whole another subject. We, of course, the federal money for
these type o f projects are very limited today compared to
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30 years ago. State money, every time I' ve been in front of
the Appropriations Committee over the decades, they say,
Steve, why don't you find a different way to finance some of
these projects rather than just coming down here and asking
for state money, which is a fair question. And we' ve been
developing this over the last ten years. T h e other pretty
map that I ha nded out is a project that was addressed by
Senator Nines. I'd like to talk very briefly about that and
respond to your questions then. This is the structure.
It's Dam Site 6 on this map, if you can find that just west
of Bennington. All the l and here w as acq uired by the
developer, no condemnation used. The developer also donated
the land that's in yellow. That's where the new Bennington
High School, so they donated that t o the Bennington H igh
School. The whi te area w a s do nated t o the cit y of
Bennington to expand their park system utilizing flood plain
lands. Th at was 80 acres. Ano ther 80 acres, where the
brown dam sits, was donated to the NRD because we, you know,
if something happens to t h e development, we wanted to be
a ble to have the right of way to go ah ead and build t h e
flood control structure. The re's 278 lots here, currently

private. The area above 180th, which is on the upper end of
the lake, is 80 acres. That was also donated to the NRD by
the developer. And there is an 80 acre public re creation
site there t hat we bui lt a n d operate as an NRD. On the
private lake, there is a four-mile trail around it built by
the developer for about $400,000 and a half-million dollar
fishing pier, both of which are open to the pu blic. The
lake is not , and the reason for that is that, in order to
m ake this pencil out for the developer, he had , w hen yo u
limit it to 278 lots, t here's no way to pay for it. In
r ound numbers, this is a $60 million project. The NRD p u t
in $4 million. If we were, an d thi s tra il sy stem,
ultimately will tie into the whole metropolitan trail system
up the Big Papio, ultimately, if w e were to build th i s
project like a Zorinsky or a Cunningham, the cost would have
been so mewhere b et w e en $25 million and $30 million. We
simply didn't have those kind of dollars, and we thought
this partnership was a good approach. And I think, again,
those local elected officials that the citizens elect and I
work for debated this at length. There was numerous public
hearings on it. A n d we, I think the summation that the
board members would say that to get five and a half square
miles controlled for a 500-year type storm for $4 million is

about 102 houses out there on the lake. The lake is
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a good return on the money, plus some public recreation.

SENATOR BO URNE: Let's se e if we have q uestions,
Mr. Oltmans. Questions for Mr. Oltmans? Senator Pedersen.

SENATOR Dw . PED ERSEN: Thank you , Sen at or Bou r n e .
Mr. Oltmans, on this one here, the lakes we' re talking about
here. That cost the NRD how many, $4 million?

STEVE OLTMANS: Four million.

SENATOR Dw. PEDERSEN: Was that $4 million ever reimbursed
by these people who now own this property and have this?

STEVE OLTMANS: No. It was an interagency agreement with
the sanitary improvement district. A n d again, where they
w ould contribute, the breakdown I bel ieve, wa s abou t
$34 million by the developer, about $22 million by the SID,
and $4 million by the NRD. That's around $60 million.

SENATOR Dw. PEDERSEN: And the $4 million was paid by the
t axpayer s i n t h e N R D?

STEVE OLTMANS: The NRD taxpayers throughout the district,
from Sioux City...

SENATOR Dw. PEDERSEN: And their benefit i s flood co ntrol
only?

STEVE OLTMANS: Well, a nd the re's certainly some public
recreation benefits as well. The trails, the fishing pier,
and then the up per end of the lake, West 180th Street is
open to the public continually.

SENATOR Dw. PEDERSEN: Th a n k you .

SENATOR BOURNE: Further questions? Mr. Oltmans, I guess,
I'm trying, you know, on one hand, I mean, obviously there' s
a public benefit by co ntrolling the flood plain, and yet
there's just something that s macks m e as unfa i r or
restrictive in that we have, you know, public dollars being
used in this regard and wi thout a lot of or any rea l
significant, I mean, a lthough I appreciate your efforts,
there's not a lot of significant public usage of a facility
that, in an area this really, there's a dearth of that type
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of, you know, water. I mean, I guess I'm trying to , w h en
Senator Nines i s talking about this, I'm trying to, you
k now, it just doesn't seem right. And ye t, I gue s s I' m
trying to s q uare this i n my min d how we can justify a
public-private partnership in this regard with kind of, you
know, arguably minimal benefits to the public.

STEVE OLTMANS: Well, I thin k it depends how you define
minimal, Senator. I t h ink m y bosses r aised those s ame
questions and debated i t. I think they felt, for
$4 million, controlling five-and-a-half square miles and
having some public access for recreational purposes offset
that, let alone the 240 acres that w ere donated b y the
developer at an average cost at that time of about $6,500 an
acre. So yo u can multiply that out as well as I can. And
then those are the things I think in the minds of my bo sses
that offset that very question. It's a judgmental decision.

SENATOR BOURNE: Absolutely. Do you have plans, one of the
other testifiers represented a group of people that may be
impacted by this. Do you have other, I mean, is it, do you
have other plans for similar projects that are beyond th e
wish stage, so to speak, that are going forward?

STEVE OLTNANS: Yeah , you ha ve Dam Site 13 at 192nd and
Dodge, and I have a nice pretty map of that if you want. take
time for me to hand it out. But that's a pub lic-private
partnership between Dial Development Corporation...

SENATOR BOURNE: But are there homes on that?

STEVE OLTMANS: Ther e will be homes there, but they do not
have private access to the shoreline. That will be a public
recreation facility. I think what you see here is a pretty
rare thing. You won't see that happen very often.

SENATOR BOURNE: Oka y , so further up, and there's concerns
up in Washington County, Blair area, I mean, are there any
other plans that are beyond the wish stage, you know, that
are concrete of a similar...

STEVE OLTNANS: That are like this one?

SENATOR BOURNE: . . . y es .
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S TEVE OLTMANS: Non e .

SENATOR BOURNE: Okay. Senator Pedersen.

SENATOR Dw. PEDERSEN: One other question, Steve. With all
the legislation and the concerns about water in the state,
we' ve heard on the floor quite a few times in the last few
days that the water in the s tate b elongs to t he state.
Would that be the same for the water in this lake~

STEVE OLTMANS: Um-hum. In terms of the, how the water is
permitted through the state statutes. I me an, w e ha v e a
storage permit from the Department of Natural Resources like
we do on all dams, you know. Any dam over, I believe, it' s
25 feet high that stores more than 15 acre-feet, you have to
get a permit through the Department of Water Resources.

S ENATOR Dw. PEDERSEN: Tha n k y o u.

SENATOR BOURNE: Further questions? Steve, one last ti me,
then. $4 million from the NRD; how many million from the
SID?

STEVE OLTMANS: I think it was $32 million or $34 million.

SENATOR BOURNE: And the remainder...

STEVE OLTMANS: And then the other wa s th e SID , an d of
course, again, the SID is the houses on the...

SENATOR BOURNE: R ight.

STEVE OLTMANS: . ..so they' ll pay that.

SENATOR BOURNE: Right, $4 million from the NRD, $32 million
from the s anitary improvement district, and then how much
from the developer?

STEVE OLTMANS: Thirty-two million.

SENATOR BOURNE: Another thirty-two?

STEVE OLTMANS: Does that add up to 60?

SENATOR BOURNE: Th at's a little long, but that's all right.
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STEVE OLTMANS: I h ope .

SENATOR BOURNE: Just rough; I was just curious.

STEVE OLTMANS: Yeah. The other, and I can tell you, too, I
don't think the local school board is complaining about this
because on a typical lake like a Zorinsky, you know, there
a re certainly some benefits there, but our bo ard is als o
concerned about these that t he, in the private, without,
when we were building these strictly on our own with our own
money, the landowner that had land left around the lake and
then ultimately the developers benefitted tremendously from
that. And they di dn't pay a dollar-one towards the

here on this lake for the Bennington School D istrict, the
county, any taxing entity of that, we estimate in about five
years will be around $400 million. And they' ll have about
50 kids in school. So that was part of the dialog a nd
d ebate , a l so .

SENATOR BOURNE: You bet. Further questions? Thank you.

STEVE OLTMANS: Th a n k y ou .

SENATOR BOURNE: Next testifier in opposition.

BOB H I L SKE: (Exhibit 6) My name is Bob Hilske. I'm the
general manager of the Nemaha Natural Resources District.
Our headquarters is in Tecumseh, Nebraska.

SENATOR BOURNE: Excuse me, sir. Could you spell that last

construction of t h e flood control reservoir. The tax base

name?

BOB HILSKE: H -i-l-s-k-e.

SENATOR BOURNE: H - i-l-s.

BOB HILSKE: H-i-1-s-k-e. And the reason I'm here t oday i s
to try t o giv e y ou a feel for what the general impact of
this legislation could be on NRDs around the s tate. Now ,
the, if you read the legislation, it doesn't say anything in
there about the Papio NRD. It doesn't say anything about
there, in there, about a lake in Bennington. It doesn' t
even say lake. It says project. And districts around the



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 784Committee on Judiciary
January 2 6 , 2 006
Page 28

state typically, our p rojects aren't these big, fancy
projects like in Be nnington that you see. Nos t of the
p rojects that we do are sm all projects wi t h rura l
landowners, and the reason these landowners will allow us to
come in an d do a project w ith t hem is because they
understand what the benefits are to the public. And they
also understand that t hey' re going to be able to utilize
that land as they have in the past, and they will not be
intruded on, and they can maintain and keep their property.
Certainly, we pay easements. Often times, they' ll take less
money than what the property's worth. So metimes, we e v en
get donated easements. Ny feeling is, if we were to require
public access on all projects, a lot of these landowners are
not going to be willing to work with us on projects. What
does that mean? Either it means we' re not going to get the
projects done, o r it means w e' re going to have to go to
eminent domain to not only get the right to put the project
in, but to get the right to do the public use. The language
is fairly general. Again, it doesn't say anything about
lakes in there. It doesn't say anything about reservoirs.
It says projects. Well, some of the projects we do might be
tree planting, or it might be bui lding terraces on
agricultural land. Does that mean that those people, on
that land we' re going to be required to allow people to have
hunting access or whatever right that private landowner has
to that property? The other concern is, what does this mean
about all the projects we' ve done in the past? We ' ve been
working on this kind of stuff for 34 years. Our district
alone, we have over 400 flood con trol and grade
stabilization structures that we administer on private land.
Does that mean that we' re going to have to go in and obtain
easements or whatever it takes to get public access to these
properties? That could cost us $10 million to $ 20 million
alone to do that. And finally, I think one of the greatest
things that NRDs have done over the years is we' ve been able
to get conservation projects on the land and keep that land
in the p rivate ownership. And I think that's one of our
greatest achievements, and I think that's a goal we sh ould
all strive for. When we do a project, we' re doing a project
because there's a benefit to the public. It may be flood
control. It may be recreation. But we don't do projects
simply because they b enefit an individual or a landowner.
We' re doing them because they' re for public benefit. I
guess, again, I would e ncourage you folks to oppose this
bill. I'd take any questions that you might have.
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SENATOR BOURNE: Than k you . Questions for Mr. Hilske?
S enator C hambers .

SENATOR CHAMBERS: Mr. Hilske, I hate cliches, but sometimes
I have tc use them. Suppose, in order to cut to the chase,
I listened to everything that you said to us and responded,
so what? What would your response be? In other words, when
you talk t o me lik e that, y ou' ve probably seen t h is
commercial where the g uy is at his desk and he says, we
would like more access to this, we'd l ike more s e rvices
there, do y ou get me? And then they let you see that he' s
talking to a brick wall. I'm the brick wall. And say I'm
not responsive to what you said at all. Are you telling me
and the committee that projects which you now undertake will
n o l o nger b e u n d e r t a k e n ?

BOB HILSKE: There would be a lot of pr ojects that we ' re
doing now that would probably not be done simply because we
could not work with the landowners to do those projects.

SENATOR CHAMBERS: If you could quantify, what percentage of
projects would not be done?

BOB HILSKE: I would say it could be anywhere from 70 to
80 percent of t he projects th at w e work on with private
l andowners .

S ENATOR CHAMBERS: On the basis of what d o you bas e tha t
f i g u r e ?

BOB HILSKE: Well, just simply because I, you know, I work
with landowners all the time. I kno w what th e ir concerns
are. Yo u know, one of the first things they will typically
ask us when we do a project is, am I going to have to allow
public access because i f I do, I'm don't want to do the
project or I don't want to work with you on the project.

S ENATOR CHAMBERS: Okay, so then they' re out. You don't d o
the project with them. And you ju t tell them that. And do
you think that, what is the benefit that would come to them
from the project if they can exclude the public? Wha t are
they looking for from the project?

BOB HILSKE: You know, honestly, there are people out there
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that they like the pond. They might put fi sh in it . It
might be a sma l l five-, ten-acre farm pond that they can
take their kids f ishing on. In some cas es, w e get
landowners that s ay, h ey, t his pond is no benefit to me.
I'd rather farm there, but they go along w i th i t b eca u s e
they know i t's g oing to provide flood control benefits or
whatever down stream. It varies a lot. But, you know, some
of them see some benefits. Some of them seize an
opportunity, they can ma ybe build a home around that pond
a nd, you know, have an at tractive home. So there's a
variety of reasons that they may, you know, enjoy or want a
pond. But in some cases, like you say, they d on't really
want it. It's a hassle to them.

SENATOR CHAMBERS: If it 's flood co ntrol and it was a
l eg i t i m a t e n e e d t h a t you w e r e n e e d i n g , ( i n au d i b l e ) wi t h t h e
project, you c ould us e em inent domain as you mentioned,
c ouldn ' t you ?

BOB HILSKE: We certainly could.

SENATOR CHANBERS: So then, why wouldn't you use th a t if
it's a flood control project?

BOB HILSKE: Obviously, when you use eminent domain, that
it's not a popular option to go with, so o ur bo ard w ould
have to make that de cision. I th ink there's 'our b i l l s
right now in the Legislature on eminent domain, and the
second part o f th a t an swer w ould be that when you start
using eminent domain, it probably means that your cost to do
those projects is going to go higher, and it may get to the
point where it's high enough that it's not even worth doing.

SENATOR CHAMBERS: So, then there would be no flood control,
and would happen if there was no...if you were going to, let
me start all over. The project is anticipated for doing to
p rov>de flood control, which would mean if the pr oject i s
not done, flooding is likely. Is that true?

BOB HILSKE: Correct. That's correct.

SENATOR CHANBERS: And this per son's p roperty would be
flooded. Is that true or not?

BOB HILSKE: A portion of this person's property would be
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flooded and pr obably l andowners downstream who actually
aren't involved with the project are a l so g oi ng t o b e
f l o o d ed .

SENATOR CHAMBERS: And they'd rather b e flooded or have
their property taken t h rough e m inent domain than to have
public access to it once the project is completed? In other
words, they'd rather have nothing than something.

BOB HILSKE: The way often times the flood, the general, the
flood control is going to be, more flood control is going to
be downstream than what's on their property. Tha t's where
the greater part of the benefit is going to be, so for their
limited portion of the benefit, often times, they' re going
to say, I'd rather not have the dam put in, or whatever, and
live with the flooding than what the public b enefit m ight
be, which again, is probably qreater as you qo downstream
and get off of that property.

SENATOR CHAMBERS: And then you tell them like Te nnessee
Ernie Ford, i f t h e flooding doesn't get you, then eminent
domain will. Then what would they say? If yo u to ld them
that the pr oject, let me get an understanding. Are these
frivolous projects where there is no real need for them, but
i t w o u l d j u s t be a c onv e n i e n c e ?

BOB HILSKE: No, these are projects in which f looding has
been typically identified in that area and sites have been
identified where we need to put dams in order to control the
flooding. It may be, you know, two, three, four, five, ten
miles downstream from wh ere the structure is located, but
the engineers tell us this is where the structure needs to
be. So those are the landowners that we have to talk to to
try to get that property.

SENATOR CHAMBERS: The reason I'm questioning you, be cause
you have knowledge. You ' ve been d irectly involved, so
that's why I'm going after you to gain the benefit of yo ur
expertise. This says you' re general manager of the Nemaha
Natural Resources District.

BOB HILSKE: Cor r ec t .

SENATOR CHAMBERS: So you work for the resource district?
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BOB HILSKE: Yes , I d o .

SENATOR CHAMBERS: And what do you manage?

BOB HILSKE: In addi tion to staff, I also work with the
board and we manage or work with natural resources within
our natural resources district.

SENATOR CHAMBERS: Do you have engineers and architects and
people like that?

BOB HILSKE: We don't have engineers, but when necessary, we
do hi r e t h em.

SENATOR CHAMBERS: So if you hire an engineer and his or her
c onclusion would be, if this project is not done, there i s
going to b e se rious flooding. An d you, as the manager,
t rying to be as accommodating and good a nei ghbor a s
possible, would talk t o some of these landowners and say,
this project is essential. We' re going to have to do it .
Now, if yo u are un willing to cooperate because you don' t
want the public to have access, the project is going to have
to be done. And the only thi ng you lea ve u s as an
alternative is em inent domain. Ha ve you had, during your
experience as a manager, how long have you been the manager?

BOB HILSKE: Three years at this district.

SENATOR CHAMBERS: Oh, then you' ve never c onfronted a
situation like that so far, have you?

BOB HILSKE: No .

SENATOR CHAMBERS: Okay. T hen I won't pursue it. It would
be purely speculative. Thank you.

SENATOR BOURNE: Further questions? Seeing none, thank you.
Other testifiers in opposition? Testifiers neutral? Is
this our last neutral testifier? It appears so.

GARY KRUMLAND: Senator Bourne, members of the committee.
My name is Gary K rumland, it's spelled K-r-u-m-l-a-n-d,
representing the Leagu e of Nebraska M unicipalities,
a ppearing in a neutral position, I guess. When we firs t
read the bill, the green copy, we had some discomfort with
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t he language i n Sec tion 2 t hat re lated to cit ies a n d
villages. And it see med a little bit broad and might be
interpreted to co ver e lectric power p lants an d water
treatment facilities, things like that. I know that's not

offered, I t h ink that takes care of our concerns. I just
wanted to appear to say that we do support the amendment and
appreciate Senator Mines offering it. It takes care of the
c oncerns we h a d a b ou t t h e l ang u a g e .

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Krumland? See ing none, thank y ou. Last call for
neutral testifiers? Senator Mines to close.

SENATOR MINES: Chairman, thank you. Great discussion. Let
me just suggest and reinforce that I support public-private
partnerships, particularly involving the NRDs in Ne braska.
It's an efficient way t o move forward with projects like
dams and water control, and I agree with all that. What I
didn't hear from Mr. Oltmans was a reason why public access
i s a bad thing. I heard that , y o u know , th ere's th e
developer provided 80 acres of recreation area. Actually,
it's not a swamp, but it's cattails and it's not necessarily
where people are going to hang out. There's a nice walking
trail around the fa cility, but th e pu blic doesn't have
access to the water, doesn't have access. An d, y o u know,
that' s, Lake Bennington is gone. In the future, there will
be other public, I hope there will be other public-private
partnerships. And I hope that other facilities, other lakes
are built. What I'm con cerned about, I just think the
public deserves to receive the same access a s a p .operty
owner in th at situation. I did listen to the debate about
access, and I think Mr. Bromm was exactly correct. It ' s
probably different in each ca se . We s eem to be talking
about lakes and water, but think about a park. Think about
a municipality building, working with a private developer,
putting in a subdivision, and putting a park in the m iddle
of that subdivision that's only accessible to the property
owners. Same concept. So that cuts to the chase. In my
closing, I wo uld a ppreciate your advancing this b . 1 as
amended. Th a n k yo u .

SENATOR BOURNE: Questions for S enator Mines? Senator
F lood .

the intent. An d with the am endment that S enator Mines
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SENATOR FLOOD: Thank you, Senator Bourne. Senator Mines, I
think just t o clarify and maybe provide a little bit more
clarity to Mr. Hilske's testimony, as the introducer of the
bill, do y ou see a big difference between a public-private
partnership that sets up terracing t o provide fo r better
drainage in agricultural field where a farmer grows corn and
L ake Benn i n g t o n ?

SENATOR MINES: The y ' re completely different. And they' re
completely different because the lake is recreational.
Terracing is not recreational.

SENATOR FLOOD: Even if the terracing results in a, you
know, a f ou r - ac r e fa r m p o n d ?

SENATOR MINES: Aga i n , I t h i nk i t ' s d i f f er en t .
public-private par tnership that crea tes a lake
recreation certainly is much different than terracing
happens as a by-product to create a lake.

SENATOR FLOOD: I ap preciate you saying that because in my
district, obviously, we have a lot of these types of
partnerships that, quite honestly, the landowner is against
from the start when they begin the project, and only agrees
to go along so much as to control drainage and run water the
right way as opposed to flooding their land. So that's not
your intent, and I'm happy to hear that. Thank you.

SENATOR MINES: And I think that's fair. Thank you.

This
with
that

SENATOR BOURNE: Senator Chambers.

SENATOR CHAMBERS: Senator Flood is awfully touchy about his
name, and I think when I was talking about all t hat flood
control, he thought I was talking about him, so I'm glad you
e ased h i s m a nd .

SENATOR BOURNE: Further questions? Sta tements? Senator
Mines, I should have asked t his of Mr . Oltmans, but it
doesn't sound like h e necessarily objects to access. But
his point was is that it's hard to make the numbers work if
there isn't a n element of the ability to sell those lots.
I s z t . . .

SENATOR MINES: I heard him say that. Yes, I did.
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SENATOR B OURNE: ...so I gu ess what I'm wondering is if
there was a way to, and so to that end, it seems to me that
if the NRD w as ab le t o contribute more money that there
would be an additional public resources would be committed,
and in return there'd be additional public access. So maybe
there is a way to resolve this.

SENATOR MINES: You' re exactly right. That would offset it.
And frankly, I think that Lake Bennington is a tremendous
project. But xt's an exclusive project as well. I mean ,
you don't pu t a $1 00,000 house at Lake Bennington. And I
think that's the key is what's the definition of affordable?
What's the definition of the numbers don't work? And that' s
not something that we' re not privy to bec ause t hat's t he
private part of that partnership. So, your point is right.
You' re exactly right.

SENATOR BOURNE: Further questions? Seeing none, thank you.

SENATOR MINES: Th a n k y ou .

SENATOR
L egis l a
L egis l a
h ave a
support
I don ' t
forward

BOURNE: That wil l co nclude th e hearing on
tive B i ll 784. Senator Syn owiecki to open on
tive Bill 1063. As he makes his way forward, can I

show of h ands o f th ose folks here to testify in
of this next bill? I see two. Those in opposition?
see any. If the supporters would make their way
as the judge is. Senator Synowiecki, welcome.

SENATOR SYNOWIECKI: (Exhibit 7) Thank you, Senator Bourne,
members of the Judiciary Committee. I am John Synowiecki.
I represent District 7 here in the Legislature. T oday, I
bring LB 1063 for your consideration. It 's a bill to
increase the training fee for filing of court cases.
LB 1063 would increase the tr aining fee for the Supreme
Court Education Fund from $1 to $2. The fee is imposed on
cases filed in each c ounty court and district court,
including appeals to such courts, and for each a ppeal and
original action filed in the Court of Appeals and Supreme
Court. The Supreme Court Employee Education Fund a ids i n
supporting the training and education program for judges and
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employees of the Supreme Court, Court of Appeals, district
courts, separate juvenile courts, co unty courts, and the
Nebraska probation system as enacted. Over the in terim,
while discussing community corrections issues with the
p robation administration, it came to my attention that t h e
Probation Department was b eing excluded from the Supreme
Court training resource, which is contrary to the o riginal
intent of LB 760, passed in 2003. After a follow-up meeting
with Justice Gerrard and other court training staff, I was
informed that the previous probation administrator had made
the administrative decision t o not ha ve the Probation
Department participate in the training activities conducted
with support from the Supreme Court Education Fund. Others
testifying today may be able to provid e additional
historical information as they directly communicated on this
issue with the previous administrator. With the inclusion
of the probation officer training, it is quite c lear that
the Supreme Court Education Fund stream is not going to be
sufficient to meet the court's training needs in the future.
I believe that it is clearly in the best interests of our
citizens to have well-trained court system, including judges
and court staff. Moreover, as Nebraska transitions to a
community corrections-based model, it i essential that we
maintain a professionally trained probation staff. LB 1063
will help to pr ovide the Su preme Court w ith i ncreased
resources to ma intain a wel l-trained staff. It is my
u nderstanding that J ustice Gerrard, the S upreme Court
liaison to the judicial branch education committee, is here
to testify today. He will provide additional insight into
the fund, its cu rrent finances, and how the resources are
allocated. I want to thank you, Senator Fourne and members
of the Judiciary Committee, for giving full consideration to
LB 1063, and I' ll try t o answer any questions you might
have.

SENATOR BOURNE: Th an k y ou .
Synowiecki? Senator Chambers.

SENATOR CHANBERS: Senator Synowiecki, I think you heard me
on the floor this morning say that I was going to oppose any
fee increases for whatever purpose when it comes t o co urt
operations. What I did not, maybe I did point out that my
intent is to approach the Appropriations Committee to try to
get some money. So I don't want you to thin k tha t I' m
opposed to t h e idea behind your bill, mainly the training.

Questions for Sen ator
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I'm not. It's just what the source of the money will be.

SENATOR SYNOWIECKI: I could appreciate that, Senator
Chambers. You did support this the first time around, for
the dollar. And I hope that you can be enlightened with
testimony that will follow me as to some, I don't know how
you' re going to ch aracterize it, a s mi scommunication,
perhaps, between the Probation Department and the Supreme
Court. When they were sit ting d own and organizing the
Supreme Court Employee Training Fund, there were some issues
at hand that have come to light now, and I just hope that
you would listen t o wh at happened. And that would, you
know, I understand, relative to the general appropriation, I
actually, I agree with you. Kind of shifting gears a little
bit, the Community Corrections Fund is fee-based. And I' ve
been insistent that personnel, or salaries, should not come
out of that fee money, that t hat s hould b e a general
appropriation for government by the Appropriations Committee
of the Legislature and by the full Legislature. So I agree
philosophically with you. But we do have a precedent where
we have a $1 fee for training, and that is demonstrably
insufficient.

SENATOR CHANBERS: Well, for consistency's sake, I'm willing
to remove that $1, too, so that we don't have that stumbling
block to what I'm attempting to do. Where you here ea rlier
when I gave the example of the television commercial where
the guy is talking to a brick wall?

SENATOR SYNOWIECKI: No, I was in a Heal th a nd Hum an
Services Committee.

SENATOR CHANBERS: Okay , well, you' re talking to a brick
wall (laughter), and so will be those who testify after you.

S ENATOR SYNOWIECKI: It 's my intent to enl ighten y ou ,
S enator C hambers , a n d b r i ng you a r o u n d .

SENATOR CHANBERS: Maybe you bet ter come with a sledge
hammer and crowbar (laughter) (inaudible).

SENATOR COMBS: That sounds like the gun issue.

SENATOR BOURNE: I' ve been waiting for enlightenment f or a
long time. ( Laughter ) Sen at o r F l ood .
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SENATOR F LO OD:
S ynowxecki .

SENATOR SYNOWIECKI: Good afternoon, Senator Flood.

SENATOR FLOOD: It's good to be here. A , I want to poi nt
out it's n ice to see you investing your time in making the
Probation Department work better within the judicial branch.
That is appreciated. But I guess my question is , t here' s
somewhere else in the funding scheme from, you know, what we
take out for f ees, we could reduce something else by a
dollar and give that dollar to the training fund?

SENATOR SYNOWIECKI: If the committee would want to look at
this thing Senator Chambers mentioned, a more global look at
the fees to see if we can enhance this training component at
the detriment of some other section of the fees that's taken
out of court fees, and I'm open to that. I mean, that's how
important this t raining part of it , you know, I was a
probation officer for 12 years. And qui t e fr ankly, we
didn't get a ny, beyond, Senator Flood, beyond your initial
probation training training, we vi rtually received no
t r a i n i ng .

SENATOR FLOOD: What about, okay, say the district court
clerks received some more training from the Supreme Court at
some point. I mea n, th at wo uld al so be , it would be
necessary to make s ure it 's w e ll-funded so that we have
training for district court clerks.

SENATOR SYNOWIECKI: Yeah, it's very clear it's underfunded
because the premise, when they came to us with a dollar, the
premise was t hat probation would not be included. Now, we
have a Probation Department in excess of 400 employees, so
that goes to show you where we' re at with this fee.

SENATOR FLOOD: Thank you very much.

SENATOR SYNOWIECKI: Y eah.

SENATOR BOURNE: Further questions? Senator Pedersen.

SENATOR Dw . PED ERSEN: Than k yo u , Sen a t o r Bou r n e . Ba r el y
got back in time to ...Senator Synowiecki, has everything

T hank yo u , Sen a t o r Bou r n e , Sen a t o r
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been looked at as far as the grant money, the federal money
that comes down the pike that's used for criminal justice or
law enforcement? You know, and I'm with you. As you know,
you worked with probation for many, many years, we h ave a
lot of money t hat comes d own from the feds for criminal
justice, but it seems all that goes into law en forcement,
and you p eople are actually a part of that, and don't get
any of it. Anything been looked at to s ee if probation
can't be part of some of that?

SENATOR SYNOWIECKI: I think that's a question better placed
with the p robation administrator in terms of what they' re
doing in looking at these other funds. But to kind of
editorialize a little bit, we do have a lot of grants that
are law enforcement focused. A nd as you are very w e ll
aware, Senator Pedersen, what happens then, we put money on
the front end of our criminal justice system. The back end
components are w hat e nds up to be a drag to the taxpayers
because if we put a lot of money in the law enforcement end
of things, our probation, our pa role, our co rrections
budgets increase significantly.

SENATOR Dw. PEDERSEN: I ag r ee . Th ank you .

SENATOR BOURNE: Thank you. Further questions? Senat or
Synowiecki, xn y our opening, what you' re trying to do is
have additional funding going t o training for pr obation
officers. Is that right?

SENATOR SYNOWIECKI: It 's an additional court fee for the
Supreme Court Employee Education Fund. And the reason why
I'm here today is because of an administrative decision that
was made when this fee was being proposed...

SENATOR BOURNE: T he f e e we . . .

SENATOR SYNOWIECKI: . ..that excluded probation.

SENATOR BOURNE: The fee we did a couple of years ago,.

S ENATOR SYNOWIECKI: Y e s .

SENATOR BOURNE: . . . a y ear ago .

S ENATOR SYNOWIECKI: Y e s .
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SENATOR BOURNE: And the administrative decision was that
probation could not share in this training fund?

SENATOR SYNOW IECKI: Statutorily, they
Administratively, they chose not to participate.

SENATOR BOURNE: Okay . Appr eciate that, but if you read
your bill, you' ve simply increased the fee, but you haven' t
allocated anything specifically to probation training.

SENATOR SYNOWIECKI: No, I haven' t. I' ve been assured by
the court that probation will be a player now, even without
this additional $1. But that jus t dim inishes what' s
available for the judges and the clerks and so forth.

SENATOR BOURNE: Okay . Furth e r questions?
Pedersen .

SENATOR Dw. PEDERSEN: Thanks, Senator Bourne. I'm sure you
aware of this, John, and I don't know if you' ve been told it
or not, but by out there working with these people, we have
got some, and I'm taking Senator Chambers' side on this part
of it now, we' ve got people that are actually coming into
these programs through, obviously, fault of their own, who
are putting more, we' re running up such a cost on fees that
some of these people are now being eligible for Medicaid or
sometimes their kids aren't being taken care of or they
aren't being fed. And then we have requirements to say, one
of my biggest problems I'm h aving r ight now is judges
sending people to place that they aren't even qualified to
send people to. I me an, if you don't like the counselors'
evaluation, you decide yourself what you want the person t o
go to, and they send them to something they can't afford.
A nd pretty soon, they don't go, then we lock them up , an d
the expenses keep up, and then the fee are, you have to pay
for probation. You have to pay for your urine test. You
have to pay, there's a judge up in, is it Wayne County, who
requires all of them people up there to have a lie detector
test when they' re, before they get off probation to make
sure they never entered a bar while they were on probation.
And a li e detector test is $250, $350. And fee, fee, fee,
and cost, cost, cost, pretty soon, (inaudible) government,
on the other end of government. Are you hearing that at all
from the probation officers? I know you...

c ould .

Senator
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SENATOR SYNOWIECKI: I think you' ve got two different issues
there, one relative to t he fees. I'm tol d, pr etty
c onsistently by individuals that are in the know, that o u r
fees in comparison to other states are relatively moderate.
Relative to the courts' interaction with the c linical
recommendations for ind i viduals that ar e un der t heir
purv i ew , u n de r a p r o b a ti o n or d er . . .

SENATOR Dw. PEDERSEN: I got carried away.

SENATOR SYNOWIECKI: ...I would agree w i th you th at a
licensed clinician, after conducting a substance abuse or
mental health evaluation, that the court ought to follow the
licensed clinician's recommendations and not inflict their
own personal belief about where that pa rticular client
should be in terms of a continuum of care for mental health
or substance abuse. I agree with you.

SENATOR Dw . PE DERSEN: Or they could as k for a second
opinion, too, if they didn't like it. Thank you.

SENATOR BOURNE: Fur ther questions? Just for clarity,
Senator Synowiecki, that $1 currently in statute throws off
about $400,000 a year, is that your...

S ENATOR SYNOWIECKI: Y e s .

SENATOR BOURNE: All right. Thank you. F irst testifier in
support. Welcome.

JOHN GERRARD: (Exhibit 8) Good afternoon, Senator Bourne,
Senator "Brick Wall," (laughter)..

.

SENATOR CHAMBERS: I thought you w ere go ing to call me
" Rocky. "

JOHN GERRARD: . ..and all senators of the committee. Before
the clock starts, I want to tell you I agree.

SENATOR BOURNE: Oh , that clock is run ning right now.
( Laughte r )

JOHN GERRARD: All right, go ahead. Let it run. I agree
philosophically with m any of the things that have talked
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about today, and I just ask you to hear me out for a couple
of three minutes so this committee knows how the fund got
into this situation, and then we can talk about s olutions
together. My name is Judge John Gerrard of the Nebraska
Supreme Court and I'm here on behalf of the court testifying
in support of LB 1063, but I'm here primarily to discuss the
need for further JB funding regardless of t he ve hicle in
which it might arrive. As you know, LB 760 established the
Supreme Court Education Fund in May 2003, and a $1 f i l i ng
fee currently finances the education fund, but there appears
to be two common misconceptions about the fund: Number one,
that the f und w a s designed as the sole source of monies
a vailable for judicial branch education, which is was no t ;
A nd number two, that t h e $1 filing fee provides enough
revenue to adequately fund this branch's educational needs,
which it does not. As a matter of brief review, in 2001,
the Supreme Court saw a need for mandatory education, not
only for all j udges in the system, but for all employees
within the judicial branch, and this body agreed, placing it
in the statute. Obviously, judges must be up to date, know
the law, and understand how to apply the law. But just as
importantly, probation and the entire field of corrections
changes all th e ti me . And these officers and staff need
ongoing training. And for county court staff and employees,
i n i t i a l u n i f or m t r ai n i n g i s c r uc i al , and t h ey h ave n eve r
received that type of training. Sta tutes and court rules
change constantly, and clerks need to be taught how to deal
with an ev er-changing and diverse population, and I can go
on and on, b ut t he ne ed is overwhelming. Now , the
Legislature recognized the need in creating the education
fund in 2003, but the $1 filing fee ra ises approximately
$400,000 per year, Senator Bourne. That's accurate. We are
charged wi th educ ating 721 employees, which in clude
138 judges and all county court employees, court reporters,
administrative staff, et cetera. We' re also responsible for
training more than 370 probation officers and support staff.
And the Supreme Court needs approximately $750,000 per year
t o minimally educate this number of employees. And this is
a Chevy Malibu. This is not a Cadillac program. A
comparable minimal type education program with fewer judges
and employees, for example, can be found in New Mexico, and
their budget is about $900,000 per year. Now, to exacerbate
t he problem, the Supreme Court had been t old by a prio r
probation administrator, and since 2001 had been under the
impression that probation had its own education fund within
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its budget. So we were not co unting on dealing with
probation's needs until approximately 2007. Two months ago,
thankfully, we were informed by the new probation
administrator that pr obation d oes n ot ha v e a separate
education component within its budget, and needless to say,
probation has gone to the front of the line as far as 2 006
priorities. There are line probation officers that have not
received training on an ongoing basis for years. But all of
this begs the question, and Senator Chambers has brought it
up, from where should the education funds come? I mean ,
that's really the question for the Legislature and this
committee. Ideally, and maybe policy wise, there would be
some combination of a f iling fee and the remainder coming
from the General Fund. And the court is willing to li sten
and work with that. We always h ave. But here's the
p roblem: as a pr actical matter, general funds are no t
appropriated for education. That's always been a difficult
task. Legislators think that the $1 filing fee co vers it
all, when it doesn' t, and this is particularly true in lean
times. And that is why raising the filing fee a min imal
a mount makes sense, I think, a t th i s po int i n tim e .
However, at a minimum, an honest discussion need occur about
the source of ap propriate funding for j udicial branch
education. So to s ummarize, there is a true need, a need
that is not being met, and it's for people that are on the
line, not necessarily the judges in and of themselves. And
it needs to be funded. And I'm here to take questions and
talk about where that funding might come from.

SENATOR BOURNE: Questions for the judge? Senator Chambers.

SENATOR CHANBERS: One term ite i s just a curiosity. A
hundred termites might be an annoyance. A million termites
constitute a problem, and an exterminator is necessary. So
maybe instead o f cal ling me the brick wall , I'm the
exterminator of a ll th ese f ees, o r t h e terminator, and
here's what I'm getting to. This $1 is a minimal amount by
itself, but i t 's b eing t acked on top of others. And an
example I' ve given one time, I'm not going through i t all,
but if y ou had two lines of people and they' re facing each
o ther a n d y o u h a d a l a r g e b as k e t on y o u r b ac k , a nd you h ad
to walk between those two lines, and everybody only through
in a pebble. Well, if the line is far enough and you wa lk
far enough, pretty soon that basket is full and you' ll be
crushed under the weight. Each person says, well, I didn' t
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crush him; I only threw in one pebble. But collectively, it
produced a weight that could no longer be borne. And I' ve
reached that weight, but I'm only one person here. However,
I don't want to just say that the court and this pro gram
should have no money because I'm against raising it through
fees. I think it's my responsibility as a member o f the
Legislature to at least make an appr oach t o the
Appropriations Committee, and I intend to do that. And more
than that, I cannot offer at this point.

JOHN GERRARD: And Senator, I understand that. And I he ard
the discussion on the floor this morning, and I must say I
don't particularly disagree with that. But again, it raises
the problem, as you' ve set forth, you know, after fee, after
fee, at some point in time, it crushes under its own weight,
t hat there is a necessity and there's certainly need fo r
education, and from the General Fund it should come. And I
don't necessarily agree with that, but then I see more than
24 or 2 5 other senators, when you go to the Appropriations
Committee or attempt to get funds for e ducation, and for
y ears an d yea r s , t h e ar m s h a v e b e e n c r o s s ed . Th er e ' s m o re
than one brick wall. And you know, and so, from the court's
perspective, you know, I'm here whether it be general funds
or a filing fee, to say that the cobbler's kids need shoes,
and the cobbler's kids is the public. Okay?

SENATOR CHAMBERS: Judge, my approach is going to be tha t
whereas those other 25 may have the appearance of bricks,
they are papier-mache. I'm the real article. We ' ll find
o ut , t h o u g h .

SENATOR BOURNE: S enator Flood.

SENATOR FLOOD: Senator Bo urne. What do you think of
reducing the judges' retirement by a dollar? I'm just
k idd i n g . ( Laughte r )

JOHN GE RRARD: As lon g as it comes from general
appropriations, I have no...

SENATOR FLOOD: I guess my question is, in Minnesota, I was
talking to somebody that s a id, you know, just to file a
civil case up there, it's $250 to file the case, I could be
wrong on this, and it's like $220 to answer in the state of
Minnesota. Wh at if we looked at , I ask thi s qu estion



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1063Committee on Judiciary
J anuary 26 , 2 0 0 6
Page 45

because we have a lot of lawsuits, and I 'm not talking about
divorces, but district court filings for, oh, tort-related
claim~ or somebody doesn't pay their bill, it's a new
court's deal, a new course to sue them, or something like
that. We're talking about a case that involves an amount of
money os damages in e xcess of $ 50,000. What if we
instxtuted, you know, a more aggressive court fee on those
types of cases, nondomestic related, in the district court,
and look at what o ther states do, maybe, before the next
round. But you know, if corporarions in our state use our
courts to g o after collection or bill paying, you know, of
another corporate entity, you know, I don't necessarily see
that as a bad thin g to have a $250 court filing fee
considering the fact that lawyer drives to the court h ouse
and makes about that m uch money, to and from, his travel
a lone, and the client is willing to pay that. So I thro w
that out as an idea, as an option. I think there are cases
in the state, and I guess, maybe a hard one to react to .
What do you think?

JOHN GERRARD: 'Well, I su ppose in theory, i f it was
Corporation A versus Corporation B that had beau coup bucks,
that would, I mean, at least that would b e a poss ibility.
But I mean, the problem is, I don't know how you separate
t hat into a statute. I mean the problem that, if you just
did it on civil cases itself, it would really reduce access
to the courts. And I'm not talking about the Nucor St eels
of the wo rld o f the world, but I'm talking about Joe Blow
who may live in Omaha or Ainsworth or an ywhere else t h at
needs access t o the cour t. And I t hink that's what the
problem is with tacking on fees consistently. At some point
in time, access to the court is going to be reduced. And
t ha t ' s a problem for the citizens of Nebraska.

SENATOR FLOOD: T ha n k y ou .

SENATOR BOURNE: Further guestions? So, just for clarity,
Senator Synowiecki testified that there was an
administrative decision not to give the money to probation.
But you indicate that i t was an ina dvertence, that the
previous administrator thought there was a fund dedicated to
probation officers, and that turned out not to be the case.

JOHN GERRARD: Yes. The pr evi ous probation administrator
actually served on the Judicial Branch Education, a s doe s
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the current probation administrator. And it was made clear
to us that there was a budgetary amount within the probation
budget for e ducation, and we didn't know what that was,
whether it was $150,000 or $200,000 or what it may be. But
there was no t a n eed for probation at that time, and then
when Ellen Brokofsky came on in November and advised us that
there was no such fund, that creates a real p roblem right
now. But , I mean, probation is going to become a part of
judicial branch education post haste. But obviously,
everybody is going to be affected by that now.

SENATOR BOURNE: Right. Yo ur rules say that judicial, let' s
see, each t rial judge ha s to ha ve 10 CLEs or education
credits, appellate judges are 20, and pr obation officers,
along with c ourt r eporters, get eight. Are any of those
eight hours that probation officers are required under your
rule to g e t an nually, are an y of those covered at all
through the education fund? Are you not giving any money to
t hem now, o r . . .

JOHN GERRARD: But we are going to now, yeah, as of January.
We were going to anyway, bu t the funds were not being
appropriated for probation because we thought they had their
own funding. But a s of 2006, they are going to become an
immediate part of it.

SENATOR BOURNE: And I know that the answer to this question
is no, but all the funds that we raised, all the fees th at
we increased, have b een ut ilized? There's not been any
allocation that perhaps there could be an ad justment that
wouldn ' t cau s e u n n e c e s s ar y p ai n ?

JOHN GERRARD: No . T h e answer to that is actually, yes.

SENATOR BOURNE: Oh really?

JOHN GERRARD: There are funds for the first year-and-a-half
when the program was just beginning. There are excess funds
and we have made a request to the Appropriations Committee
for deficit funding t o as sist u s for the Probation
Department this year and hopefully next year.

SENATOR BOURNE: No. What I meant was we raised lots of
fees in that bill last year, judge's retirement, you k n ow.
And what I'm saying is, are there any of those fees that we
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increased that proved or since the increase have shown to be
excessive, th a t all t he fu nds t hat were s p ecifically
allocated under that particular fee increase weren't used?

J OHN GERRARD: No , no, they were allocated in th eir o wn
funds .

SENATOR BOU RNE : All right. Fair enoug h. F urther
quest i o n s ? Th a n k y o u .

JOHN GERRARD: Okay, thank you.

SENATOR BOURNE: Next testifier in support. Welcome.

DAVID WEGNER: Senator Bourne and members of the J udiciary
Committee, my na me is David Wegner, W-e-g-n-e-r, and I'm a
deputy probation administrator with the Admi nistrative
Office of Courts and Pr obation, and s p eaking to you in
support of LB 1063. Actually, I was not nervous about doing
this until probably, as Judge Gerrard did, I just h appened
to turn on my monitor this morning, and as I turned it on, I
did hear Senator Chambers' comments. And I immediately had
butterflies. But I speak to you today from a litt le bi t
different perspective, and I th ink Senator Chambers will
understand that, also. I am now aware, too, of LB 76 0,
which was passed in 2003 that added the $1 court filing fee.
As you k n ow, th e intent of this legislation was to aid
support in training and e ducation programs for j udges,
employees of the Su preme Court, the Co urt o f Appeals,
district courts, separate juvenile courts, county co urts,
and the Nebraska probation system. I have to tell you that
with a red face that I became aware in 2005 of our previous
administrator's decision, wherein he decided that probation
administration did not need to be a partner in utilizing the
Supreme Court education monies, and a ttempted to su pport
what training probation did have through vacancy savings
funds. It was unfortunate that we lost, or maybe fortunate,
that we lost that administrator at the beginning of 2005,
and a colleague and my self assumed the duties of acting
probation administrators for n early a year, d uring th e
latter part o f 20 04 an d 2005 . Having been a probation
officer since 1972, I hav e ob served the de privation of
training within the probation system. As some of you may
know, in 1972, you could equip yourself with a screwdriver,
a pair of pliers, a crescent wrench, step into your driveway
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and fix y our car. In 2006, you take your automobile to a
garage, attach it to a computer, and it will automatically
diagnose your car's problems, and in some cases even fix it.
Similarly, offender problems were l ess c omplex in 1972.
Today, we have sophisticated and complex offender problems
which encompass methamphetamine addiction, dome stic
violence, sexual dysfunctions, and numerous v iolent
offenders. We need sophisticated training for our officers
as they are dealing with sophisticated problems. It is now
2006, not 1972. Someone once wrote, when the only tool you
have is a hammer, then everything else begins to look like a
n ai l . Offender problems are d iverse in nature, and
therefore our staff needs more than a hammer. And frankly,
we have pursued, as Se nator Pedersen even mentioned, the
investigation of grants. And frankly, any other avenue that
we could pursue within the last year to ad vance training,
and unfortunately, we h ave not been real successful in
grants because frankly, as y o u in vestigate the Na tional
Institute of Corrections and other types of entities such as
that, while they provide law enforcement training, but near
the probation and parole training that s hould o ccur. I
solicit your support in the passage of this bill, as at the
direction of the Supreme Court, and in par tnership w ith
community cor rections-based model, w e are building an
architecture that builds offender competency, interrupts the
addiction cycle, and d iverts nonviolent offenders from
incarceration. Our goa l is to accomplish these practices
while maintaining community safety. As the availability of
vacancy savings funds is minimal, the funding stream from
LB 1063 is vital in assisting u s in providing quality
training for ou r sy stem. Than k you, Senator Bourne and
m embers of the committee, and I'd be glad to answer a n y
q uest i o n s .

S ENATOR BOURNE: Se n a t o r Pe d e r s e n .

SENATOR Dw . PEDER SEN: Thank you , Sen at o r Bou r n e .
N r. Wegner, we' ve talked in the past. One of my first
questions would b e is, have y o u talked t o the Crime
Commission at all? Have you tried to use the Crime
Commission? I'm just telling you, a s a resource, they
would, a lot of money goes through that o ffice, federal
money and t h ings, so I recommend that you talk with them a
little bit to see what might be available there.
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DAVID WEGNER: And we have done that, Senator Pedersen, an d
actually have access of juvenile fund, which are called JV
funds, to do some training in regards to officers relating
to juvenile matters.

SENATOR Dw. PEDERSEN: There's no doubt in my mind what you
need to do and what you want to do is necessary. We need to
t rain them. I d o have a lit tle f ear, though, being a
therapist myself, that we do not in the future do what has
happened in a couple of other states, is we end up with our
probation off icers getting licensed as therapists and
starting to give the services of whatever it may be, working
with sex offenders, drug and alcohol, whatever it m ay be.
Because it h as ha ppened in some states, and the national
organizations have got together and are fi ghting it, and
they can't k eep it up. It ' s a little bit like the mental
health regions in this st ate . We have them providing
services and the private providers can't make a living. But
it's a, I throw t hat ou t on ly as, not necessarily as a
question, something that I ask you to please keep watch on ,
that that doesn't happen. Training, you need. I work with
your people every, their need, and they' re good people, and
they want training, and we need to have that.

DAVID WEGNER: I appreciate that, Senator, and I also affirm
what you said. And we are not, and it's not our goal to
train our officers to be therapists.

SENATOR BOURNE: Further questions? Seeing none, thank you.

DAVID WEGNER: Th a n k yo u .

SENATOR BOURNE: Next testifier in support.

KIN ROBAK: Senator Bourne and members of the committee, my
name is Ki m Robak, R-o-b-a-k. I'm here today on behalf of
the Nebraska State Bar Association in support of IB 1063.
The Nebraska State Bar Association believes that there is a
need for the education. Our preference, Senator Chambers,
would be that the money do come out of the appropriations,
but obviously, that that hasn't been the case in th e past ,
but we would support your efforts. In the event that that
zs not the case, th e Bar A ss ociation does su pport a nd
believe that th ere is a strong need for the education, and
supports the increase in fees. I ca n 't say anything m ore
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than the prior two speakers and Senator Synowiecki have said
more eloquently than they h ave. And I would answer any
questions that you might have.

SENATOR BOURNE: Are there questions? See ing n one, thank
you. Other testifiers in su pport? Testifiers in
opposition? Tes tifiers neutral? Senator S ynowiecki to
close? Sena tor S ynowiecki waives closing. That will
conclude the hearing on Legislative Bill 1063. Senator
Synowiecki to open on Legislative Bill 1096.

L B 1 09 6

SENATOR SYNOWIECKI: Good afternoon, Senator Bourne, members
of the J udiciary Committee. I'm John Sy nowiecki. I
represent District 7 in the Legislature. Toda y , I bri ng
LB 1096 for y our c onsideration, a bill to provide for the
appointment of the clerk of the district court in containing
a city of the metropolitan class. LB 1096 would allow f or
the clerk of t he district court to be appointed by the
judges of the district court who are members of the district
court bench in the Fourth Judicial District. Currently, the
clerk of the district court is elected. This bil l wo uld
change the t erm of office for an individual elected at the
next general election, November 2006, to a two-year term,
and allow for app ointment by the district court bench on
January 1, 2009. The changes embodied in LB 1096 w ould
apply to Douglas County only. I bring this bill on behalf
of the Douglas County Board of Commissioners. The Board
passed a resolution on November 15, 2005. County
Commissioner Nike Boyle will b e testifying after m e, and
he' ll provide you with th e co unty b oard' s r ea s on s f o r
b r ' n g i n g t h i s b i l l . I d o b el i ev e t h at t h i s i n vo l ve s
government efficiency and k eeping up with the changing
technology of the court system, particularly within a county
that has the highest court filing workload in the state. I
believe that i t is critical that we have a district court
clerk with a vast array of talents, ability, and experience.
LB 1096 will provide an assured level of professionalism to
the Douglas County District Court Clerk's Office. The se
individuals will be supported by the district court judges,
with whom they work closely. I want to thank you, Senator
Bourne and members of the committee, for your consideration.
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SENATOR BOURNE: Thank you. Are there questions for Senator
S ynowiecki ? Sen a t o r P e d e r s e n .

SENATOR Dw. PEDERSEN: Thank you, Senator Bourne. It sounds
like a unique idea. How will this affect this particular
bill if we pass it out of committee, how would it affect the
current bill that Senator Beutler has on the floor?

SENATOR SYNOWIECKI: Short answer is, I don't know precisely
because I'm not fully aware of Senator Beutler's mechanisms
for appointments of the district court clerks in the bill.
I don't know if that rests with the judicial branch within
each locality or not. I know it's local...

SENATOR Dw. PEDERSEN: You don't think it would affect his
bill? I was going to try and put the two of them together.
I didn't get a cha nce t o do that, but it' s...under his
current proposal, the state would take over the d istrict
courts, I mean the district...

SENATOR SYNOWIECKI: And there's provisions there for local
decision making on how that goes. Quite frankly, I'm not
entirely familiar with it.

SENATOR Dw. PEDERSEN: Th a n k y o u, Se n a to r .

SENATOR BOURNE: Senator Chambers.

SENATOR CHAMBERS: I think, so don't hold Senator Beutler to
what I'm s aying, I heard h im say that when the clerk is
elected, it will be considered an appointment for that term.
Then, thereafter, it would be an app ointment would t ake
place. So th ere's something in his similar to yours where
there's a transition period, but I'm not sure if I got it
qui t e cor r ec t .

SENATOR BOURNE: Further questions? Senator Synowiecki, has
anybody filed for election to this spot, yet? I mean, what
you' re doing is making it an appointed position by judges.

SENATOR SYNOWIECKI: Yeah. The bill allows for the election
t ha t ' s scheduled this November to take place.

SENATOR BOURNE: O h, ok ay .
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SENATOR SYNOWIECKI: I don't know for sure, Senator Bourne,
but I believe there's two people that have filed.

SENATOR BOURNE: Okay . Thank you . Furt her questions?
Seeing none, first testifier in support.

M IKE BOYLE: Senator Bourne, members of the co mmittee, m y
name is Mi k e Boyle, B -o-y-l-e, and I'm a member of the
Douglas County Board o f Commissioners, and I' m he r e to
testify on behalf of Senator Synowiecki's LB 1096. I think
the legislation, at least in my mind, is so straight-forward
that it's almost embarrassing to try to build a large strong
c ase for it. We' ve had a very competent and able clerk o f
the district court for an awful long in Douglas County in
Rudy Tesar for nearly 35 years. The court has evolved over
time, the district court has. It has become more involved,
at least in my estimation, and the operation of the clerk of
the district court's office. Most rec ently, the jur y
commissioner, which was formerly in the election
commissioner's office, was transferred to the clerk of the
district court, p retty much at the request of the district
c ourt bench. Als o, the district court, w ithin th e las t
180 days issued an or der f orbidding original files from
leaving the c ourthouse. Douglas C ounty, much to my
surprise, was apparently th only county in the nation that
a llowed original files and pleadings to be taken f rom t h e
court house to be brought back in supposedly in three days.
B ut over the years that I' ve been a lawyer, I' ve heard o f
several times that files have been lost. So , the judges
have really begun to exert their influence more and more
over the operations of the court. And I think that leads to
the thinking of the county board, and that is that it really
has evolved into much more of an administrative agency under
the clear operations and authority of the district court.
It is, after all, when people file lawsuits, they come into
that office, it's assigned at random to a judge, and then
the case begins to proceed. The judges have set orders on
how those cases are t o proceed. They must be done in a
timely manner. So they have left their print in no sma ll
way on the operation of the clerk of the district court. I
think that, and I believe the county b oard be lieves this
would lead to, as trite as it sounds, a better clerk of the
d istrict court's office. It's been a good one. This one
would be even better. So I think that's the thinking behind
it, that it's just evolved and it's time to make the change,
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and we ask your permission to do so.

SENATOR BOURNE: Are there questions for Commissioner Boyle?

SENATOR CHAMBERS: I was ready to light into him, but then
as I listened and see the impact of the judges already, my
mind is a little more open. Seriously.

SENATOR BOURNE: Further questions? Seeing none, thank you.

MIKE BOYLE: Thank you very much.

SENATOR BOURNE: Always nice to see you. Other testifiers
in support? Testifiers in opposition? Testifiers neutral?
Senator Synowiecki waives closing. That will conclude the
hearing on Legislative Bill 1096 and the hearings for t h is
a f t e r n o o n .


